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HEADING OF JUDGMENT ON REVISION
    IN THE COURT OF ADDITIONAL SESSIONS JUDGE (FTC)
                                 SONITPUR    :     TEZPUR

Present: Smti CR Goswami, AJS
      Addl Sessions Judge (FTC)
      Sonitpur  : :  Tezpur    

                                                    Dated 3rd day of May, 2012

CRIMINAL REVISION NO 30 (S–2) 2010

           Sri Raju Gogoi                         …Petitioner

-Versus-

Smti Jayanti Gogoi                    ...Respondent.

This revision coming for final hearing (or having been heard) 
on 23-04-12 in presence of :-

             Mr A.K Saikia
             Learned Advocate                    :   For the Petitioner.

             Mr F Haque 
             Ld Advocate    :   For the respondent No 1. 

  Mr K R Adhikary,
  Ld Addl PP      :       For the respondent No. 2. 

                                                                                       

 And  having  stood  for  consideration  to  this  day  this  court 

delivered the following judgment:  
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J   U    D   G   M   E    N   T

1. This revision is arisen out of a petition filed under Section 

397/399 CrPC by Raju Gogoi and Debadhar Gogoi(herein after called as 

petitioners) against the order dated 20-04-2010 and 05-06-2010 passed 

by Smti MB Sarmah, the learned Judicial Magistrate, 1st Class, Tezpur in 

CR Case No 182/2010.

   

2. By the impugned order dated 20-04-2010 the learned JMFC, 

Tezpur issued summons to the accused persons and by order dated 05-

06-2010 issued search warrant for search and seizure of the “scheduled 

goods” in the premises of the matrimonial house of the complainant and 

also to give zimma of the same to the complainant. 

3. The CR case No 182/10 is arisen out of a complaint petition 

dated  20-04-2010  filed  by  Smti  Jayanti  Gogoi(herein  after  called  as 

respondent) alleging that on 07-04-1996 she was married by petitioner 

No 1 Raju  Gogoi  according to Hindu rites  and customs and after  the 
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marriage, they were living as husband and wife in her matrimonial house. 

At  the  time  of  marriage,  the  properties  which  was  described  in  the 

schedule of the complaint petition were given to her by her parents and 

she took all those articles to her matrimonial house. After the marriage, 

they  were  living  peacefully  for  one  month,  but,  after  one  month,  the 

present petitioner NO 1 started torture on her demanding more dowry 

articles. In the meantime, out of their wedlock, one male child was born 

who is now 12 years old. As the torture of the present petitioner No 1 on 

the respondent increasing day by day, being   helpless, she filed one FIR 

at Borghat police Out Post under Section 498-A IPC and on the basis of 

that FIR, Tezpur Police Station Case No 124/10 was registered. But, in 

that case, on the basis of an affidavit filed by the respondent No 1, the 

petitioner No 1 obtained bail from the Court. But, thereafter, on 06-04-

2010 the petitioner No 1 again physically tortured her and drove her out 

from the house and threatened her that if she file any case, then they will  

bear  all  the  expenses  of  the  case  by  selling  the  properties  of  the 

respondent. Then, the brother of the respondent again lodged an FIR at 
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Borghat  Police  Out  Post.  If  the  accused/petitioners  sold  out  her 

properties, then she will suffer irreparable loss and hence, she has filed 

this  case  to  recover  the  articles  from  the  possession  of  the 

accused/petitioners. 

4. The  complaint  case  was  transferred  to  the  Court  of  the 

JMFC, Tezpur for disposal by the learned CJM, Sonitpur, Tezpur. The 

learned JMFC, Tezpur received the case record on20-04-2010. The order 

dated  20-04-2010  passed  by  the  trial  Court  has  disclosed  that  the 

statement  of  the  complainant  was  recorded  on  that  vary  date  and 

summons was also issued to the accused. The order dated 20-04-2010 

reads as follows: 

“Received the C/R. Complainant present. Her  

statement  has  been  duly  record.  Summon 

accused. Complainant to take steps. 

                                Nex dt - 30-04-2010”
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5. The  order  dated  05-06-2010  has  disclosed  that  search 

warrant was issued to seize the articles mentioned in the schedule of the 

complaint  petition  and  also  given  in  zimma  of  the  complainant  on 

execution  of  adequate  bond.  The  order  dated  05-06-2010  reads  as 

follows: 

“Both  sides  present.  Witness  present.  Both  

sides  claimed that issuance of  S/W show the  

exact state of affair. 

Heard both sides  & under the circumstance I  

deem it fit to issue S/W for Search & seizure of  

the “Scheduled goods” in the premises of the  

matrimonial house of the compt in presence of  

witnesses and giving the same in the zimma of  

the compt on execution of adequate bond. 

Issue S/W. Compt to take steps. 

      Fix – 11-06-2010 for S/W report & N/O.”

6. The order dated 20-04-2010 does not disclose whether the 

trial  Court  has  taken  any  cognizance  of  any  offence  by  applying  her 

judicial mind. In the said order, the offences are also not mentioned for 
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which summons were issued to the accused person. In a case law, SN 

Palanitkar and others -Vs- State of Bihar and another reported in  

2001 Crl.L.J. 4765 the Hon’ble Apex Court has held that : 

“In case of a complaint under Section 200  
CrPC  or  IPC  a  Magistrate  can  take 
cognizance  of  the  offence  made  out  and 
then  has  to  examine  the  complainant  and  
his witnesses, if any, to ascertain whether a  
prima  facie  case  is  made  out  against  the  
accused to issue process so that the issue of  
process is prevented on a complaint which is  
either false or vexatious or intended only to  
harass.  Such  examination  is  provided  in  
order  to  find  out  whether  there  is  or  not  
sufficient ground for proceeding. The words  
‘sufficient  ground’  used under  Section  202 
have  to  be  construed  to  mean  the 
satisfaction that a prima facie case is made  
out against  the accused and not sufficient  
ground for the purpose of conviction .” 

But,  in this case in hand,  the learned trial  Court,  has not 

examined  any  witnesses  except  the  complainant  and  has  also  not 

disclosed whether any prima facie case is made out to issue summons 

against the accused person or not. The order dated 20-04-2010 clearly 

shows that the learned trial Court has mechanically without applying her 

judicial mind has passed the said order. Hence, the order dated 20-04-

2010 does not disclose whether the trial Court has taken cognizance or 

not. Further, at the time of passing the order dated 05-06-2010 also, the 
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learned trial Court has not discussed as to why search warrant is to be 

issued for recovery of the articles. Further, without ascertaining who was 

the real owner of those articles the learned trial Court passed the order to 

give zimma of those articles to the complainant even without mentioning 

the quantum of bond. The learned trial Court has committed illegality and 

impropriety in passing the impugned orders and hence, both these two 

orders are liable to be set aside. 

7. In  the  result,  the  revision  is  allowed  on  contest.  The 

impugned orders dated 20-04-2010 and 05-06-2010 passed by Mrs MB 

Sarmah, JMFC, Tezpur in CR Case No 182/10 are hereby set aside and 

the learned trial Court is hereby directed to consider the matter of taking 

cognizance afresh and to dispose of the matter in accordance with law. 

    The revision is disposed of accordingly. 

          Send down the LCR along with a copy of this judgment. 
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Given under my hand and seal of this Court on this 3 rd day 

of May, 2012.

                                                                              (Smti CR Goswami)
                                                                       Addl Sessions Judge  
(FTC)

                      Sonitpur, Tezpur
Dictated & corrected by me :– 

                   

                  

       (Smti CR Goswami)

 Addl Sessions Judge (FTC)
        Sonitpur, Tezpur

                                                           
  Typed by me :– 

Pori Das. Steno.


	    IN THE COURT OF ADDITIONAL SESSIONS JUDGE (FTC)

